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Passed by Shri Uma Shanker Commissioner (Appeals)
1 Arising out of Order—in—Origina|NoDiv-VlIINorthM08!Refunleatel Cement/18-

19 Dated 16/08/2018 Issued by Assistant Commissioner , Central GST , Div-Vll
. Ahmedabad North.

M/s Patel Cement Products
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. :
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees R
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 54 r_f&j\is,gr_qnc ;““:*/

less, Rs.5000/- where the amount of service tax & interest demanded & penalty/levied.is:is, e
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where th ‘an ount..of e

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, | %g form of




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2 One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act. 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in_dispute, or
penalty, where penalty alone is in dispute. : ' a\a,

e (8

et}

“3(,

*




F No.V2(ST)124/North/Appeals/18-19

ORDER-IN-APPEAL

M/s. Patel Cement Products, 3, S.F. Swastic Super Market,
Ashram Road, Navrangpura, Ahmedabad (hereinafter referred to as
the ‘appellant’) has filed the present appeal against Order-in-Original
NO. Div-VII/North/108/Refund/Patel Cement/18-19 Dated 16.08.2018
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central Tax & Service Tax Division VII, Ahmedabad-
North (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellant is holding
Service Tax Registration number AADFP3055DSD001. They had filed
refund claim of Rs. 32,55,869/- vide their letter dated 27.04.2018,
before the adjudicating authority. The said refund application was
received in the office of the adjudicating authority on 01.05.2018. The
appellant, in their ground of refund claim, had submitted that -

(a) the services provided by way of construction, erection,
commissioning, installation, completion, fitting out, repair,
maintenance, renovation or alteration of in relation to common
Effluent Treatment plant (In short known as CEPT) is exempted from
levy of service tax by virtue of entr\) No. 13D of Notification No.
25/2012-Service Tax dated 20.06.2012.

(b) during the year from 2014-15 to 2016-17, the appellant has
provided works contract services relating to Common Effluent
Treatment Plant and had wrongly paid service tax of Rs..32,55,869/-

under works contract service category during that period.

(c) the appellant had wrongly paid the service tax despite of
exemption was provided to construction of common effluent treatment

plant, therefore refund of Rs. 32,55,869/- arise.

3. On scrutiny of the refund application the adjudicating authority
found that the refund application was filed after the expiry of the due
date. Further, in the present issue it is not forthcoming as to whether
the service tax as claimed by the appellant was born by them and not
recovered from the ultimate consumer. In the ground of refund they
have not indicated the same. The adjudicating authority, vide the
above mentioned impugned order, rejected the l:efund claim on the
ground of limitation under the provisions 01’ Sec 11B qf the Central
Excise Act 1994 read with Sec. 84 of the Fi anfe Act 11394\




F No.V2(ST)124/North/Appeals/18-19

4. Feeling aggrieved, the appellant has filed the present appeal
against the rejection of the refund claim, on the grounds which are

inter alia mentioned that:

(a) Principle of natural juétice has not been followed and the
impugned order was passed without giving ample opportunity to the

appellant.

(b) the adjudicating authority finding, in the impugned order that it
is not forthcoming as to whether the service tax as claimed by the
appellant was born by them and not recovered from the ultimate
consumer, is baseless, cryptic and vague. The appellant has already
submitted the invoices raised to customers and from the invoices it is
very clear that the appellant has not charged any service tax from the
customers. Service provider has not passed the burden of the service
tax paid by him to the customers. The appellant has paid the service

tax from his own pocket.

(c) Service tax provided by the appellant is exempted vide entry no.
13(d) of the Mega Exemption Notification No. 25/2012-Service Tax
dated 20.06.2012. So, there is no question to collect the service tax
from the consumers and appellant has also not collected service tax

from the customers.

(d) the refund claim was rejected considering it as time barred,
without going further into the merits of the case.

(e) Section 11B of the Central Excise Act,1944 is not applicable on
wrong deposit of tax. Section 11B of the act states procedure of refund

of duty or tax paid under the provisions of the law.

5. Personal hearing in the matter was held on 13.12.2018 wherein
Shri. Nitin Patel, partner of M/s Pétel Cement Products and Shri.
Devang Gajjar, Chartered Accountant, appeared on behalf of the
appellant and reiterated the contents of appeal memorandum. Further,
in the'Tender Documents of ‘Narol Textile Infrastructure & Enviro
Management (NTIEM)’, it waé pointed out during P.H. that the Section
C2(C.2.1.1) of the said Tender documents shows price to be cum duty.
Further, the section A.1.22 of the tender documents also talks
about prices inclusive of all taxes. It was asked during P.H. that why it
should not be presumed that they chose to pay duty and did not avail -

exemption.
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6. I have carefully gone through the facts bf the case on records,
grounds of appeal in the Appeal Memorandum, oral submissions made
by the appellant at the time of personal hearing and additional
submission made by the appellant. I find that issue to be decided is
whether the appellant chose not to avail exemption and whether they

are eligible for refund or otherwise.

7. In the present case, I find that the appellant had decided to file
the claim of refund on the ground that they had erroneously paid the
service tax of Rs. 32,55,869/- under works contract service category
during the financial year from 2014-15 to 2016-17. They had
erroneously paid the service tax despite the fact that exemption was
available for services provided by way of construction of common
effluent treatment plant under Notification No. 25/2012-Service Tax
dated- 20th June, 2012, as amended. Further, on going through the
para 9 of the impugned order, I find that the appellant has claimed for
refund of the erroneously paid amount after expiry of one year from

the date of the payment.

8. Further, The appellant has submitted Tender Documents in
connection with ‘Narol Textile Infrastructure & Enviro Management
(NTIEM)’ and pointed out Section C2(C.2.1.1) of the said Tender
documents which shows price to be cum duty. I reproduce here the
copy of the said part of Section C2(C.2.1.1) of the said Tender

document.
C-2: ADDITIONAL GENERAL
SECTION: C-2
C.2.1 TAXES AND DUTIES ON INDIGENOUS MATERIAL
[
G200 All charges on account of Octroi, Terminal Entry Tax. Sales Tax. Excise Duty. ete and

other duties on indigenous material obtained for the works from any source shall be borne

/ by the contractor (subject to provisions made in the tender). As -pcr the a!mcndﬁ‘.cnl ol
Sales Tax Act which came into force from Aug. 1985, Sales Tax on Works Contracts
shall be paid by the Contractor and no reimbursement will be made by NTIEM for ih‘c
same.

In view of the above, it is evident that the price has been
indicated as Cum-Duty-price. Even Section A.1.22 categorically say
that “the rates quoted by the tenderer shall be inclusive of all taxes,
duties, octroi, etc. and no claim in tL s context shall be entertained.”
Therefore, there is no doubt t_at pnce u«g\qer consideration was cum

duty price.
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9. Now, I would like to reproduce the relevant paras of Section 11B

of the Central Excise Act, 1944 (as made applicable in the case of
Service Tax matter vide Section 83 of the Finance Act, 1944) for

proper cllarity;

"Section 11B. Claim for refund of duty and interest, if any, paid on such
duty -

(1) Any person claiming refund of any duty of excise and interest,
if any, paid on such duty may make an application for refund of
such duty and interest, if any, paid on such duty to the Assistant
Commissioner of Central Excise or Deputy Commissioner of
Central Excise before the expiry of one year from the relevant
date in such form and manner as may be prescribed and the
application shall be accompanied by such documentary or other
evidence (including the documents referred to in section 12A) as
the applicant may furnish to establish that the amount of duty of
excise and interest, if any, paid on such duty in relation to which
such refund is claimed was collected from, or paid by, him and
the incidence of such duty and interest, if any, paid on such duty
had not been passed on by him to any other person :

(2) If, on receipt of any such application, the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise is satisfied that
the whole or any part of the duty of excise and interest, if any, paid on
such duty paid by the applicant is refundable, he may make an order
accordingly and the amount so determined shall be credited to the Fund :

" [Emphasis supplied]

..................................

10. On examining the refund claim in this backdrop I find that the
appellant could not file the refund claim within the stipulated time limit
prescribed under Section 11B of Central Excise Act, 1944. Now, the
main issue remains to me is whether the adjudicating authority has
rightly rejected the claim on the ground of limitation, or otherwise. The
claim was rejected mainly on the ground that it was filed late. It is
very clear that the appellant was supposed to apply for the refund
within a period of one year from the date of payment. However, all
their arguments fall flat as the Section 11B of Central Excise Act, 1944
itself, very clearly, states that they had to apply for the refund within a
period of one year from the date of payment of such duty. Their
argument has no impact on the case as the issue is not a procedural
matter to be overlooked or condoned. Further, in the period of self
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termed as mistake of law. Law and rules are very clear and it was
chosen voluntarily. Therefore, the judgments of various Tribunals,
quoted by the appellant, will not be applicable to the present case. As
the appellant had filed the refund claim beyond the time limit
prescribed under Section 11B of the Central Excise Act, 1944 (as made
applicable in the case of Service Tax matter vide Section 83 of the
Finance Act, 1944) , I proclaim that they are not eligible for the refund
claim. In view of the above, I find that the adjudicating authority has
rightly rejected the claim as time bar under Section 11B of the Central

Excise Act, 1944.

11. Therefore, I do not find any reason to interfere in the impugned
order and in view of above discussions, I up held the impugned order
passed by the adjudicating authority and reject the appeal filed by the
appellant. :

12. 3rfiear SarT gof 1 7 el H IR IWRIFd s § fahar S
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12. The appeal filed by the appellant stand disposed off in above
terms.
2AA
(35T 2T)
q%n?rarre;ﬁ‘cr(atﬁw)
Attested

K
S

Superintendent (Appeals)
Central Tax, Ahmedabad

To,

M/s. Patel Cement Products,
3, S.F.Swastic Super Market,
Ashram Road, Navrangpura,
Ahmedabad-380009.
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Copy to:

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.

(2) The Commissioner, Central GST, Ahmedabad North.

(3) The Assistant Commissioner, Central Tax & Service Tax Division
VII, Ahmedabad-North.

(4) The Assistant Commissioner(RRA), Central GST, Ahmedabad
North.

(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(6)

(for uploading the OIA on website)
Guard file




